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BRIEF OP DEFENDANTS - APPELLEES
STATEMENT OF JURISDICTION
The instant action comes within the original jurisdiction of
the Supreme Court of Utah under Utah Code Ann. § 78-2-2(3) (j)
(Supp. 1993).

Pursuant to Utah Code Ann. § 78-2-2(4) (Supp.

1993), and Utah Code Ann. § 78-2a-3(2)(k) (Supp. 1993), this
Court has jurisdiction over this appeal by reason of the transfer
of this action from the Supreme Court of Utah to the Utah Court
of Appeals.
STATEMENT OF THE ISSUES
1.

Did a genuine issue of material fact exist that

precluded the trial court from granting the defendants motion for
summary judgment?
STANDARD OF REVIEW:

In reviewing an order granting summary

judgment, this court views the facts and inferences in the light
most favorable to the losing party.

This court gives no

deference to the trial court's legal conclusions, but reviews
them for correctness.

Pratt v. Mitchell Hollow Irrigation Co.,

813 P.2d 1169, 1171 (Utah 1991).
2.

Did a contract exist between the parties to employ

plaintiff in a 3+3 plastic surgery residency program, as opposed
to the 5+2 plastic surgery residency offered by the University of
Utah?
STANDARD OF REVIEW:

This standard of review is the same as

for the first issue, supra.
3.

If such a contract existed, did it fail for lack of

consideration?
STANDARD OF REVIEW:

This standard of review is the same as

for the first issue, supra.
4.

Was there such a contract, or was it merely an agreement

to agree to such a 3+3 residency program that is unenforceable?
STANDARD OF REVIEW:

This standard of review is the same as

for the first issue, supra.
5.

If such a contract existed, was it modified by the

parties and was the modified contract breached?
STANDARD OF REVIEW:

This standard of review is the same as

for the first issue, supra.
6.

Were defendants Gay and McGreevy parties to any such

contract?
STANDARD OF REVIEW:

This standard of review is the same as

for the first issue, supra.
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7.

Does a covenant of good faith and fair dealing exist, in

an action on an employment contract, that can change the terms of
the agreement between the parties?
STANDARD OF REVIEW:

This standard of review is the same as

for the first issue, supra.
8.

Are the State of Utah and its officers sued in their

"official capacities" "persons" such as-can be sued for monetary
damages under 42 U.S.C. § 1983?
STANDARD OF REVIEW:

This standard of review is the same as

for the first issue, supra.
DETERMINATIVE STATUTES
Defendants do not believe there are any statutes the
interpretation of which are determinative of the issues presented
in this action.
STATEMENT OF THE CASE
Jerald G. Seare brought the instant action against the
University of Utah School of Medicine, Department of Surgery, Dr.
William A. Gay, Jr., and Dr. James M. McGreevy.

R. 2-14.

Plaintiff's Verified Complaint included a claim for breach of
contract, one claim for breach of implied covenant of good faith
and fair dealing, one civil rights claim brought under 42 U.S.C.
§ 1983, one claim for either intentional or negligent infliction
of emotional distress, and one claim for misrepresentation and
deceit.

R. 2-14.

Plaintiff also sought specific performance of

the contracts that he alleged had been breached.

3

R. 11.

Defendants moved for summary judgment as to all of the
plaintiff's claims.

R. 162-264.

Plaintiff acquiesced in the

dismissal of his fourth and fifth causes of action.

R. 284, 347.

The trial court granted summary judgment in favor of the
defendants on all of the plaintiff's remaining causes of action,
and dismissed the complaint in its entirety on December 4, 1992.
R. 343-348.
1992.

Plaintiff filed his notice of appeal on December 28,

R. 351-352.

On May 17, 1993, the Utah Supreme Court

poured over this case to the Utah Court of Appeals.
STATEMENT OF RELEVANT FACTS
This matter was decided by the trial court on the
defendants' motion for summary judgment.

R. 162-264.

This

motion was supported by excerpts from the Depositions of: Dr.
William A. Gay, Jr. (R. 198-200) (Exhibit 1 ) , Dr. James McGreevy
(R. 201-15) (Exhibits 2 and 3), Jerald G. Seare (R. 216-23)
(Exhibit 4 ) , and Judith P. Short (R. 224-27) (Exhibit 5 ) . The
motion was also supported by copies of various relevant letters
and contracts (R. 228-64) (Exhibits 6-15).
In opposing the defendants' motion, plaintiff expressly
accepted or disputed each of the 36 numbered paragraphs of facts
set out by the defendants.1

R. 286-90.

Where the plaintiff

disputed the facts as set forth by the defendants, plaintiff
provided his version of the facts.

1

The plaintiff also set out

It should be noted that the Plaintiff failed to provide
any evidence in the record to support his disputation of any of
the statements of fact set out, with supporting evidence in the
record, by the defendants.
4

one hundred and twenty-three further paragraphs of fact.
313.

R. 290-

Plaintiff's additional statement of facts cites to various

depositions that are not part of the record.

The only portions

of any depositions which are part of the record are those
submitted by the defendants as exhibits one through five of their
motion for summary judgment.

R. 197-227. The depositions and

letters relied upon by the plaintiff in only eleven of these 123
paragraphs of fact are in the trial court record.2

Those

portions of depositions cited in the other 112 paragraphs of fact
are either completely or partially not to be found in the
record.3

Of equal concern to the defendants are Exhibits II-A

and II-B to the Brief of Appellants.

To the best of defendants

knowledge these documents are not in the record and appear for
the first time in the Appellant's Brief.
Defendants therefore submit to the court the following
statement of relevant facts.

The thirty-six numbered paragraphs

are those presented to the trial court with appropriate citations
to the record on appeal. After each numbered paragraph is found,
in parenthesis, the response to that paragraph made by the
plaintiff in the trial court. After the thirty-six numbered
paragraphs are the eleven paragraphs of facts submitted to the
trial court by the plaintiff which are supported by the record.

2

Paragraphs 3, 8, 11, 12, 59, 60, 71, 72, 94, 101, and

102.
3

Paragraphs 1, 2, 4-7, 9-10, 13-58, 61-70, 73-93, 95-100,
and 103-123.
5

1.

This case arises out of plaintiff's plan to enter a

plastic surgery residency training program at the University of
Utah following his graduation from medical school in 1984.
(Disputed.

This case arises out of the actions of the

defendants which constituted among other things breach of
contract to provide the plaintiff 3+3 training leading to plastic
surgery certification and/or breach of contract to provide five
years of general surgery training and certification.)
2.

R. 286.

This residency was to consist of three years of general

surgery and three years of plastic surgery.

Plaintiff completed

three years of general surgery, but was not allowed to begin the
plastic surgery portion of the residency.
(Accepted.)
3.

R. 286.

A general surgeon must complete five years of general

surgery residency.

The customary training for a plastic surgeon

consists of five years of general surgery residency and two years
of plastic surgery (five-plus-two program).

Another option used

by some plastic surgery programs is three years of general
surgery and three years of plastic surgery (three-plus-three
program).
(Disputed.

A general surgeon must complete five years of

general surgery residency.
use for plastic surgery.

There are two training plans in wide

One is a 3+3 program, which is more

widely used, and the other is a 5+2 program.)

6

R. 286.

4.

The University of Utah plastic surgery residency program

is and has been a five year general surgery, two year plastic
surgery program.
(Disputed.

The University of Utah plastic surgery residency

program is currently a 5+2 program.
this case a 3+3 program.)
5.

It was at times relevant to

R. 286.

Dr. Clifford Snyder, Chief of the Plastic Surgery

Program until 1986, designed a Plastic Surgery Residency that
would consist of three years of general surgery plus three years
of plastic surgery.

This program is hereinafter referred to as

the three-plus-three program.
(Accepted)
6.

R. 199.

R. 286.

Before the three-plus-three program could be

implemented, it required the approval of the Residency Review
Committee, a national organization, and the Graduate Medical
Education Committee, a University committee.
(Disputed.

R. 225-226.

In order to comply with internal administrative

guidelines, the 3+3 program required the approval of the Graduate
Medical Education Committee.

It was independently approved at

the national level and implemented without full compliance with
the internal administrative guidelines.)
7.

The three-plus-three program was approved by the

Residency Review Committee.
(Accepted.)
8.

R. 286-87.

R. 227.

R. 287.

The three-plus-three program was never approved by the

Graduate Medical Education Committee.
7

R. 224.

(Disputed.

It is not known from the records of the GME

Committee if the 3+3 program was formally approved.
and other evidence is inconclusive on this point.

Testimony
The 3+3

program was de facto implemented even if formal approval was
never given by the GME Committee.)
9.

R. 287.

In or about 1983, Dr. Snyder verbally accepted plaintiff

into the three-plus-three residency in plastic surgery.
(Accepted.

R. 216.

There is also documentation to others than the

plaintiff indicating that the plaintiff had been accepted into
the plastic surgery residency.)
10.

R. 287.

Dr. Snyder retired from his position at the University

of Utah Medical Center and Dr. Louis Morales, Jr.
as acting Chief of Plastic Surgery.
(Accepted.)
11.

R. 198.

R. 287.

Plaintiff was never accepted into the full general

surgery residency program.
(Disputed.

R. 202-3.

Plaintiff received a full five years of general

surgery residency, including chief resident year.)
12.

R. 287.

Defendant Gay never promised plaintiff a full residency

in general surgery.
(Accepted.)
13.

was appointed

R. 217.

R. 287.

Defendant McGreevy never promised plaintiff a full

residency in general surgery.
(Disputed.

R. 217.

Plaintiff remember's [sic] Dr. McGreevy's

representations and actions differently.)
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R. 287.

14.

Plaintiff originally began the General Surgery Residency

Program in anticipation of a three-plus-three program.
(Disputed.

R. 201.

Plaintiff had completed the first half of the

3+3 program when he was notified that he would not be allowed to
complete the second three years in plastic surgery.)
15.

Residents are offered Houseofficer contracts on a year

to year basis.
(Accepted.)
16.

R. 287.

R. 221.
R. 287.

Residents have no guarantee of continuing in a residency

for the full length of a program.
(Disputed.

R. 222.

The only condition on continuing through a

program made known to the plaintiff was that one had to
successfully complete the current year's program to advance to
the next year toward certification.)
17.

R. 287-88.

On or about November 12, 1986, Dr. Morales sent

plaintiff the letter attached hereto as Exhibit "6". R. 228.
(Accepted.)
18.

R. 288.

On or about December 26, 1986, plaintiff sent Dr.

Morales the letter attached hereto as Exhibit "7". R. 229.
(Accepted.)
19.

R. 288.

On or about January 9, 1987, Defendant William A. Gay

sent plaintiff the letter attached hereto as Exhibit "8". R.
230-31.
(Accepted.)
20.

R. 288.

During plaintiff's third year of residency, he

approached Defendant James M. McGreevy, Director of Residency in
9

General Surgery, and asked for a fourth year of residency in
general surgery.
(Disputed.

R. 205-6.
The defendants agreed to allow the plaintiff to

continue on through the fourth year of general surgery residency
in response to threatened litigation over the breach of the 3+3
contract.)
21.

R. 288.

On or about February 19, 1987, Defendant McGreevy mailed

plaintiff the letter attached hereto as Exhibit "9". R. 232.
(Accepted.)
22.

R. 288.

On or about March 17, 1987, plaintiff executed the

attached Houseofficer Contract for the year 1987-88.
(Accepted.)
23.

R. 242-44.

R. 288.

Plaintiff received and completed the same fourth year

residency experience as other general surgery residents.
(Accepted.)
24.

R. 2 09.

R. 288.

During his fourth year, plaintiff requested and was

granted a fifth year of residency in general surgery.

R. 2 06,

245-47.
(Accepted.)
25.

R. 288.

Defendant McGreevy informed plaintiff that he could not

offer him a "chief year" in general surgery.
(Disputed.

R. 206.

The plaintiff was told and otherwise led to

believe that his fifth year of general surgery residency was
different only in its location, which was a function of there not
being enough space at the University Hospital and the VA Hospital
to accommodate him.

Otherwise, he was informed and led to
10

believe that his training was qualitatively equivalent to that of
other general surgery chief residents.)
26.

R. 288.

Defendant McGreevy structured plaintiff's fifth year

with the understanding that plaintiff intended to pursue an
additional residency in plastic surgery.
(Disputed.

R. 215.

It was anticipated that the plaintiff would

apply for admission into the new plastic surgery program at the
University of Utah at the time the fifth year was structured by
Dr. McGreevy, however the purpose of the fifth year, regardless
of whether Dr. Seare was admitted into the new plastic surgery
program, was to achieve eligibility to sit for the general
surgery boards.
5+2 program.)
27.

This is a precondition to admission into the new

R. 288-89.

Plaintiff first considered practicing as a general

surgeon in March or April of 1989.
(Disputed.

R. 223.

The plaintiff first announced his intention

under the circumstances of not being admitted into the new
plastic surgery program of continuing on through general surgery
training with the intent of becoming eligible to sit for the
general surgery boards in March or April of 1989.)
28.

R. 289.

Defendant McGreevy applies a different standard for

certification to those continuing on in a specialty than to those
intending to enter the practice of general surgery.
(Accepted.)
29.

R. 211.

R. 289.

Board eligibility for general surgery requires service

as a chief resident.

R. 219.
11

(Disputed.

Dr. Chris Tsoi was deemed eligible to sit for

the general surgery boards after repeating his fourth year of
general surgery residency a second time without receiving an
independent chief year.)
30.

R. 289.

Plaintiff's fifth year of residency was different than

the fifth year for other general surgery residents.
(Disputed.

Plaintiff's fifth year was qualitatively

equivalent to a chief year.

The location of the training was

different under the circumstances.)
31.

R. 218.

R. 289.

Board eligibility for general surgery requires

production by the resident of surgical procedures performed
during the residency.
(Accepted.)
32.

R. 2 07.

R. 289.

Defendant McGreevy informs all residents of the

necessity of keeping a list of the procedures they perform.

R.

208.
(Accepted.)
33.

R. 289.

Plaintiff never provided a list of surgical procedures

performed during his residency to Defendant McGreevy.
(Disputed.
procedures.

R. 220.

The plaintiff maintained a list of surgical

He was told by Dr. McGreevy that he would not be

certified to sit for the general surgery boards before time to
submit the list.

It became a moot point at that time.)

R. 289-

90.
34.

Plaintiff signed houseofficer contracts for the years

1984/85, 1985/86, 1986/87, 1987/88 and 1988/89.
12

R. 233-47.

(Accepted.)
35.

R. 290.

Defendant McGreevy was prepared to certify plaintiff to

sit for the examination administered by the American Board of
Surgery on the condition that plaintiff enter a plastic surgery
residency.

R. 212.

(Disputed.

It was never made known to the plaintiff until

during the litigation of this case that Dr. McGreevy placed any
condition on the certification of Dr. Seare.)
36.

R. 290.

Defendant McGreevy was not willing to certify plaintiff

to sit for the examination administered by the American Board of
Surgery when he learned that plaintiff did not intend to continue
with a plastic surgery residency, but rather intended to enter
the practice of general surgery.
(Accepted.)

R. 212.

R. 290.

Plaintiff's facts that are supported by the record
3.

Judith Short, Director of Graduate Medical Education at

the University of Utah Medical Center and a member of the
Graduate Medical Education Committee, was aware that Dr. Snyder
proposed to implement a 3+3 plastic surgery program.
8.

Dr. Snyder submitted a written request for approval of

the 3+3 training program to the GME.
11.

R. 224.

R. 224.

It is the function of the RRC to monitor individual

programs across the country for purposes of assuring minimum
quality standards in training programs.

13

R. 226

12.

It is necessary to obtain the approval of the RRC when

implementing a substantive program change at the local level.

R.

226.
59.

On or about December 26, 1986, Dr. Seare sent Dr.

Morales a letter, accepting the offer of the second half of the
3+3 program.
60.

R. 229.

On or about January 9, 1987, Dr. William A. Gay sent

Dr. Seare a letter, repudiating Dr. Seare's acceptance of the
offer of the 3+3 program.
71.

R. 230-31.

Dr. Gay requested Dr. McGreevy to keep Dr. Seare in the

general surgery program, but had nothing to do with the
structuring of the curriculum once he was there.
72.

Dr. Gay's request was made as an accommodation to an

awkward situation.

Dr. Gay has a great deal of sympathy for the

position Dr. Seare found himself in.
94.

R. 2 00.

R. 200.

Dr. McGreevy told Dr. Seare that his fifth year was

different only because everything had already been established at
the other institutions and that they would be able to accommodate
his fifth year at LDS Hospital.
101.

R. 223.

For Dr. Seare to be certified or take the

certification exams, he had to obtain a certificate from Dr.
McGreevy as the program director.
102.

R. 211.

Dr. McGreevy approached certification of those who are

going to take the certification exam to go onto the plastics
different than he would if it were someone who was doing it for
general surgery.

Dr. McGreevy doesn't use the same standards to
14

judge individuals who are going to be receiving additional
training.

He was reluctant to certify Dr. Seare because he felt

that Dr. Seare had switched streams at the end of his training
and had never intended to go into general surgery and, therefore,
didn't get the training that McGreevy thought would be necessary.
R. 211-12.
SUMMARY OF ARGUMENT
In opposing the defendants' motion for summary judgment,
plaintiff relied upon facts that were not in the record.
Plaintiff failed to demonstrate that there was a genuine material
issue of fact.

The facts that are of record are undisputed and

the only question for this Court is whether the defendants were
entitled to summary judgment as a matter of law.
No contract existed between the parties, other than the year
to year resident houseofficer contracts that the parties entered
into.

There was no consideration for any contract for a 3+3

plastic surgery residency, as opposed to the 5+2 program that
defendants submit existed.

At most the parties merely agreed to

agree to a contract concerning a 3+3 plastic surgery residency,
and then failed to do so.

Even if there were such an agreement,

the uncontroverted evidence established that the parties modified
that original agreement by providing plaintiff a fourth, and
later a fifth, year in general surgery in exchange for
participation in a program that had never been properly approved
and that was not functioning.

15

Plaintiff's entire general surgery residency was structured
based on his representation that he would continue with
additional training to enable him to specialize in the field of
plastic surgery.

When plaintiff decided to not seek such

additional training, there was no requirement that defendants
certify him as a general surgeon.

Plaintiff had never been

accepted as a general surgery resident and his training was
therefore not designed to prepare him as a general surgeon.
Plaintiff asked the court to overlook his unilateral change
of mind and force defendants to live up to an agreement that was
never bargained for or agreed to between the parties.

Plaintiff

asked that he be unilaterally determined to have completed a
program he never belonged to (general surgery residency program)
and should be certified as such, rather than for the plaintiff to
complete his training in plastic surgery (two further years of
specialized residency).
The defendants are not "persons" that are subject to suit
under 42 U.S.C. § 1983 for monetary damages.

Plaintiff claims

that the individual defendants can be sued for prospective
(injunctive) relief.

But the plaintiff's complaint has not

sought any prospective relief under section 1983, only pecuniary
and exemplary damages.

Such monetary relief cannot be awarded

against the defendants in their "official capacities."

16

ARGUMENT
I.

NO GENUINE ISSUE OP MATERIAL PACTS EXISTS

In support of their motion for summary judgment, the
defendants submitted excerpts from depositions, letters, and
contracts.

All of the factual material relied upon by the

defendants was attached to their motion and made a part of the
record.
In opposing the defendants' motion, plaintiff cited to
numerous depositions, letters, and contracts, but only attached
one such contract to his opposition.

R. 336-38.

None of the

other factual materials relied upon by the plaintiff were made a
part of the record.

While some of this evidence was made a part

of the record by the defendants, most of the material relied upon
by the plaintiff in his claim that a genuine issue of material
fact existed has not been made a part of the record.
In reviewing an order granting summary
judgment, we view the facts and inferences in
the light most favorable to the losing party.
We give no deference to the trial court's
legal conclusions, reviewing them for
correctness. We consider only the pleadings,
depositions, admissions, answers to
interrogatories, and affidavits properly
before the trial judge. Papers not properly
filed with the trial court will not be
considered. Depositions that were never
introduced into evidence nor read by the
trial judge will not be considered on
appeal.x
1

The Pratts refer to depositions in their
briefs on appeal to support certain facts.
Our review of the record indicates that these
depositions were not before the district
court.
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Pratt v. Mitchell Hollow Irrigation Co., 813 P.2d 1169, 1171 &
n.l (Utah 1991) (citations omitted).

As in Pratt, the plaintiff

has relied upon facts that are not in the record.

Plaintiff's

brief never once cites to the record for the facts upon which it
relies.

Instead, plaintiff relies upon citations to depositions

which are not part of the record (except for those excerpts that
were submitted by the defendants).
that

This Court has clearly stated

fl

[i]n resolving an appeal, an appellate court may not

consider depositions which have not been filed with the district
court."

Alford v. Utah League of Cities & Towns, 791 P.2d 201,

206 n.3 (Utah App. 1990).
The material facts in this matter are not in dispute.
Accepting all of the facts that appear in the record, no material
fact is left in dispute.

While the court must determine if the

facts and inferences from the facts, when taken in the light most
favorable to the plaintiff, supported the summary judgment, there
was no genuine issue of fact shown in the record that precluded
the granting of the defendants' motion for summary judgment.

The

three "genuine issues of material fact" identified in the
Appellant's Brief are actually questions of law, and will be
addressed as such by the defendants.

Plaintiff failed to oppose

defendants submission of evidence with opposing evidence on the
record.

On appeal, plaintiff cannot rely upon evidence that is

not in the record.
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II. DEFENDANTS DID NOT BREACH ANY CONTRACT
WITH THE PLAINTIFF
Plaintiff's First Cause of Action alleges that the
correspondence between Dr. Louis Morales, Jr. and plaintiff (R.
228-29) constituted a contract to employ plaintiff for three
years as a resident in plastic surgery, and that the failure to
offer a three-plus-three residency in plastic surgery constituted
a breach of that contract.
A. No such contract existed because of lack of
consideration
Consideration is a requisite element of every contract.
17A Am.Jur.2d Contracts § 117.
promises.

"The law does not enforce all

For a promise to be legally enforceable it must be

supported by consideration."

Resource Management Co. v. Weston

Ranch, 706 P.2d 1028, 1036 (Utah 1985).

No indication of

consideration is contained in the correspondence between Morales
and plaintiff, therefore a valid contract was not created.
there is a lack of consideration, there is no contract."

"If
Copper

State Leasing v. Blacker Appliance, 770 P.2d 88, 91 (Utah 1988).
Plaintiff gave no consideration for his alleged contractual right
to participate in a 3+3 plastic surgery program.

At most, all

that existed was a unilateral offer which was then withdrawn.

No

consideration was received by the defendants for an offer that
was made by a non-party, and then withdrawn.
Plaintiff looks to the yearly contracts, and somehow claims
that these provided an ongoing agreement that was breached.
Indeed, plaintiff claims at one point that they are the entirety
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of the contract between the parties.
38.

Brief of Appellants at page

If this were the case, plaintiff would be without a cause of

action.

The yearly "Houseofficer Contracts" are clearly five

independent contracts, none of which exceeds one year in length.
R. 233-47.

Nowhere in these contracts is there an agreement to

provide plaintiff with three years of general surgery residency
followed by three years of plastic surgery.

Nor is there any

consideration in these agreements that would validate a contract
between the parties for a further year's residency.

Each

agreement is separate and does not commit or require the parties
to enter into further agreements.

The prior houseofficer

contracts do not show that any consideration existed for the
alleged contract to permit plaintiff to participate in a 3+3
plastic surgery residency.
B. At most the parties had an agreement to agree, and not a
contract
At most, the correspondence in question indicates an
agreement to agree at a later date.
Dr. Morales' letter provides:

"Please acknowledge your

acceptance in writing as soon as possible so that we may complete
your paperwork.

A contract stating your stipend as well as other

provisions will be mailed to you prior to the start of your
residency."

R. 228.

Plaintiff responded:

"I will anticipate

the arrival of a contract in the mail as stated in your letter."
R. 229.
No contract was ever finalized for plaintiff's entry into a
plastic surgery residency.

As soon as Defendant Gay, Chair of
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the Department of Surgery, saw the correspondence, he sent a
letter to plaintiff informing him that the program had never been
approved and that no applications for residency were being
approved until a new Chief of Plastic Surgery was hired.

R. 23 0-

31.
Plaintiff cannot claim to have relied on the correspondence
from Dr. Morales as a contract with the University.

At the time

plaintiff received the letter from Dr. Morales, he was already in
his third year of residency at the University and had previously
signed three separate houseofficer contracts.

R. 233-41.

Plaintiff never signed a houseofficer contract for what was to be
his first year in a plastic surgery residency.

Until he did so,

he had no legitimate claim of a contract with the University.
An agreement to agree is not a binding contract where the
terms do not make a complete contract.

Doud v. First Interstate

Bank of Gillette, 769 P.2d 927, 929 (Wyo. 1989).

The purported

contract in this case does not establish a salary level, nor does
it indicate the length of the contract or set any other
contractual obligations for either party.

Plaintiff's letter

presumes to accept a three year appointment, but Morales' letter
only indicates that Plastic Surgery is a three year program, not
that plaintiff is being offered a guaranteed three-year
appointment.

In fact, plaintiff acknowledges that appointments

were only given on a year to year basis and that there was never
a guarantee that a resident would be allowed to complete an
entire program.

R. 221-22.
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In Harmon v. Greenwood, 596 P.2d 636 (Utah 1979), the court
held that a very specific letter of intent was not a binding
agreement, but merely an agreement to agree.
Such "agreements to agree11 are generally
unenforceable because they leave open
material terms for future consideration, and
the courts cannot create these terms for the
parties. Here, the parties simply committed
themselves to the intention of entering into
an agreement at a later time. The letter set
out certain goals of that later agreement,
including the formation of a corporation.
But the letter itself is not a binding
agreement to create any business entity
jointly owned by the parties, and indeed,
even if it could be so construed, it is
woefully lacking in the requisite specificity
required for judicial enforcement.
596 P.2d at 639 (emphasis in original) (footnote omitted).

In

Harmon many of the proposed terms of the later contract and
agreement were expressly set out in the letter of intent.

But in

the instant action, the only term set forth is that the parties
agree to enter into a contract, none of whose terms are set out
in the letters.
Summary judgment was appropriately entered for the
defendants because the parties merely had an agreement to agree
which is not enforceable against the University.
C. Any such contract was modified by the parties, and the
contract as modified was not breached
Even if we assume that Dr. Snyder's verbal offer of a
plastic surgery residency and Dr. Morales' letter constitute an
enforceable contract between the University and plaintiff,
defendants were still entitled to summary judgment because the
facts show that the parties modified the original contract.
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Assuming, for purposes of this argument, that a valid
contract existed to admit plaintiff into a 3+3 Plastic Surgery
Residency program.

Based on plaintiff's acknowledgement that

residencies were given on a year-to-year basis and that no
resident was guaranteed completion of the full program, the most
plaintiff lost on his breach of contract claim was a one year
residency in plastic surgery.
Plaintiff accepted an additional year in general surgery as
a substitution for the year in plastic surgery which he lost.
When plaintiff learned that the three-plus-three plastic surgery
program had not been approved and that he would not be allowed to
begin a plastic surgery residency in July of 1987, he approached
Dr. McGreevy and requested a fourth year in general surgery.
204-5.

R.

Dr. McGreevy sent plaintiff a letter dated February 19,

1987 informing him that he had been accepted for a fourth year in
general surgery beginning July 1, 1987. The letter also provided
that "[t]here will be no obligation to you beyond this additional
year should you be unsuccessful in finding additional training in
another institution.

If you accept this offer, please contact

Chellie Averett and sign a formal contract before March 1, 1987."
R. 232.

Plaintiff, in accepting that offer, signed a

Houseofficer Contract for 1987-88 on March 17, 1987. R. 242-44.
Plaintiff's acceptance of a fourth year in general surgery
acted as a modification to any contract which may have existed
for a residency in plastic surgery.

The question for the court

then became whether there was a breach of the contract as
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modified.

Rapp v. Mountain States Telephone and Telegraph Co.,

606 P.2d 1189, 1192 (Utah 1980).
Defendants did not breach the contract as modified.
Defendant McGreevy offered a fourth year residency in general
surgery with no additional obligations beyond that year.
Plaintiff accepted the modification by signing a houseofficer
contract for a fourth year of residency in general surgery.
Plaintiff was provided and completed a fourth year of general
surgery.

R. 209.

Plaintiff's own complaint confirms that the parties were
operating under a modified contract.

Plaintiff's Second Cause of

Action arises out of the modified contract in that he alleges
failure to certify him to sit for the boards in general surgery
was a breach of the contract to allow him to complete a residency
in general surgery.

The terms of these two purported contracts

are inconsistent with one another.

Plaintiff cannot attempt to

enforce a contract for a three-plus-three plastic surgery
residency as well as a contract for a five year general surgery
residency at the same time.

Plaintiff negotiated for a

substitution of terms, and then wanted to selectively enforce
provisions from both the original and the modified agreements.
Since there was no breach of the contract as modified,
summary judgment was properly granted in favor of all defendants
on plaintiff's first cause of action.
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D. Defendants Gay and McGreew were not parties to any such
contract.
In any event, Defendants Gay and McGreevy were not parties
to any contract, including any contract to provide a plastic
surgery residency.
breach.

Only parties to a contract may be found in

17A Am.Jur.2d Contracts § 421. Therefore, Defendants

Gay and McGreevy were properly dismissed from this cause of
action.
III. NO BREACH OF AN IMPLIED COVENANT OF
GOOD FAITH AND FAIR DEALING OCCURRED
Plaintiff's Second Cause of Action alleges:
21. Plaintiff completed a five year
residency program structured by defendants
with the goal of then entering a plastic
surgery residency program which required a
general surgery certification. Plaintiff
reasonably expected and defendants expressly
and impliedly promised orally and in writing
that they would not arbitrarily and without
good cause, refuse to grant plaintiff his
general surgery certification upon completion
of his five year residency.
R. 6.

This cause of action is premised on the theory that an

implied covenant of good faith and fair dealing, in the context
of an employment contract, existed.

And that this covenant

required the defendants to permit plaintiff to change his
agreement with the defendants.

Plaintiff alleges that this

covenant required the defendants to permit plaintiff, after five
years, to alter his residency program from one preparatory for a
residency in plastic surgery, into one for general surgery.
Plaintiff claims that such a covenant existed requiring
defendants to certify him to sit for the examination given by the
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American Board of Surgery to become a board certified general
surgeon.
A. No covenant of good faith and fair dealing exists that
can change the terms of the agreement
While the time plaintiff spent in the residency program of
the University of Utah was a learning experience for him, it was
also employment.

Plaintiff was paid a salary, with paid

vacation, and treated as an employee.

R. 233-47.

The agreement

between the defendants and the plaintiff was an employment
contract.

As such, no covenant of good faith and fair dealing

existed that alters the terms of the parties agreement.
We have previously declined to invoke an
implied covenant of good faith and fair
dealing in the context of employment
contracts, declaring that an implied covenant
cannot be used to alter the rights agreed to
by the parties.
Hodgson v. Bunzl Utah, Inc., 844 P.2d 331, 335 (Utah 1992).

In

Sanderson v. First Sec. Leasing Co., 844 P.2d 303 (Utah 1992),
the court stated that:
although every contract is subject to an
implied covenant of good faith, that implied
covenant "cannot be construed . . . to
establish new, independent rights or duties
not agreed upon by the parties."
Id. at 308.

Plaintiff was hired as a resident for the purpose of

taking five years of general surgery preparatory to the plaintiff
entering a two year plastic surgery residency.

At no time did

the parties envision that plaintiff would be certified as a
general surgeon at the end of those five years and be allowed to
practice as such.

Plaintiff's own complaint makes this clear.
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Plaintiff alleges that he was given five years as a resident in
general surgery "with the goal of then entering a plastic surgery
residency program which required a general surgery
certification."

R. 6.

But now plaintiff has asked the court to

reform this understanding of the parties to read that plaintiff
was to be trained as a general surgeon, and not that plaintiff be
given the necessary general training preparatory to becoming a
plastic surgery resident.

"The covenant of good faith is read

into contracts in order to protect the express covenants or
promises of the contract."

Peterson v. Browning, 832 P.2d 1280,

1284 (Utah 1992) . The parties never promised or covenanted that
plaintiff would be certified to practice as a general surgeon.
Such a promise was never part of any of the agreements or
understandings between the plaintiff and the defendants.

For

this reason no covenant of good faith and fair dealing exists
that would require the defendants, contrary to the provisions of
their agreements with the plaintiff, to do so.
B. Plaintiff was never admitted to a general surgery
residency
As discussed previously, plaintiff was originally accepted
into the three-plus-three plastic surgery residency.

That

program was never approved and plaintiff accepted a fourth year
in general surgery in substitution for a first year in plastic
surgery.

Following plaintiff's fourth year in general surgery,

he requested and was given a fifth year in general surgery.
Plaintiff was never accepted into the general surgery residency
program.

R. 202-3, 217. The plaintiff may have completed five
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years of general surgery residency, but he was never accepted
into that program and was not entitled to certification from it.
It was understood by all parties at all times that the
plaintiff's residency was only preparatory to the plaintiff
entering a plastic surgery residency program.
C. There was no agreement to certify plaintiff as a general
surgeon.
Plaintiff was admitted to a fourth and a fifth year in
general surgery to accommodate his stated intention to transfer
to a plastic surgery residency.

R. 210. Defendant McGreevy

structured plaintiff's fifth year of residency with the purpose
of accommodating plaintiff's express intention of proceeding into
a plastic surgery residency.

R. 215.

Defendant McGreevy had no

prior indication from plaintiff that he wished to pursue a
practice in general surgery.

R. 212.

In fact, plaintiff only

decided to pursue a career in general surgery some two to three
months prior to completion of his fifth year of residency.

R.

223.
Defendant McGreevy was prepared to certify plaintiff to sit
for the boards administered by the American Board of Surgery with
the understanding that plaintiff intended to pursue additional
specialization in plastic surgery.

Defendant McGreevy refused to

sign plaintiff's certification when he learned that plaintiff had
made last minute career plans to become a general surgeon rather
than proceeding with a plastic surgery residency.

R. 212.

If there was an agreement to certify plaintiff to sit for
the boards in this case, it was clearly premised on the
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assumption that he would receive additional training and
specialize in plastic surgery.

There was never an agreement to

certify plaintiff to become a practicing general surgeon.
D.

The defendants decision was not arbitrary or capricious.

Plaintiff alleges that defendants' refusal to certify him to
sit for the examinations given by the American Board of Surgery
was arbitrary and capricious.
based on several factors.
as a chief resident.

Defendant McGreevy's decision was

First, plaintiff did not serve a year

Plaintiff has admitted that service as a

chief resident is a prerequisite to Board eligibility.

R. 219.

As discussed above, plaintiff's fifth year was structured with
the understanding that he would proceed into a plastic surgery
residency.

Defendants did not offer, and plaintiff did not

receive, a chief resident year in general surgery.

Plaintiff

acknowledges that his fifth year was different than the normal
fifth year for the general surgery program.

R. 218.

Second, defendant McGreevy reviewed letters from physicians
who had worked with plaintiff during his fifth year of residency.
R. 248-64.

While the letters are mixed in their assessment of

plaintiff's abilities, there is certainly support for Defendant
McGreevy's conclusion that plaintiff was not qualified for the
independent practice of general surgery.
Further, plaintiff failed to provide Defendant McGreevy with
a list of the operative procedures he had performed during his
residency.

R. 220.

Production of that list is a prerequisite to

certification of a candidate to the American Board of Surgery.
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R. 207. Defendants cannot be found to have improperly denied
plaintiff's certification when he failed to comply with the
necessary prerequisites.
In seeking to show that he was treated differently,
plaintiff has previosly used the example of Dr. Chris Tsoi.

Like

plaintiff, Dr. Tsoi did not fulfill a full fifth year chief
resident year.

Like plaintiff, Dr. Tsoi intended to obtain

further training in a plastic surgery program.

The difference

between plaintiff and Dr. Tsoi is that Dr. Tsoi, after his five
years of general surgery residency, went on into a plastic
surgery program.

Plaintiff, unlike Dr. Tsoi, changed his mind

and sought certification to become a general surgeon rather than
complete his training by obtaining two further years of residency
in plastic surgery.
Dr. Tsoi was certified to take the boards, and then continue
his training in a plastic surgery residency program.

Plaintiff,

who had never been accepted into a general surgery residency
program, sought to be certified as such, rather than continue his
training in a plastic surgery residency program as everyone had
agreed upon.
Plaintiff's anticipated plastic surgery residency at the
University had never been properly approved.

Plaintiff

negotiated and received two additional years of general surgery
training, which he was not otherwise entitled to, on the premise
that he would transfer to a plastic surgery program.

When he

completed those two years, he did not transfer to a plastic
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surgery program, but rather insisted that he be certified as a
general surgeon even though he had never been accepted into the
general surgery program and even though his program had been
structured for transfer to a plastic surgery program.

If anyone

lacks good faith and fair dealing under these facts it is the
plaintiff.

The trial court correctly granted the defendants

summary judgment and such decision was not manifest error.
IV. THE STATE OF UTAH'S UNIVERSITY OF UTAH
SCHOOL OF MEDICINE, DEPARTMENT OF SURGERY,
AND ITS OFFICERS IN THEIR "OFFICIAL
CAPACITIES" ARE NOT "PERSONS" PURSUANT TO 42
U.S.C. § 1983 SUCH AS CAN BE SUED IN STATE
COURT
The third count of plaintiff's complaint alleges violations
of the plaintiff's civil rights and seeks monetary recovery
pursuant to 42 U.S.C. § 1983.

Plaintiff expressly states that he

is suing the individual defendants in their official capacities.
R. 7, para. 27. The only relief sought by the plaintiff pursuant
to section 1983 is for "emotional and pecuniary damages."
para. 31.

R. 8,

It is clearly established law that neither the State

of Utah, its agencies, nor its officers in their "official
capacities," are "persons" pursuant to section 1983 and cannot be
sued thereunder for monetary damages.
The United States Supreme Court has made it abundantly clear
that the several states cannot be sued under section 1983 in
state courts.

In Will v. Michigan Dept. of State Police. 109 S.

Ct. 2304 (1989), the Court held that the State of Michigan and
its department of state police could not be sued in Michigan
State Court for civil rights violations.
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Our conclusion is further supported by our
holdings that in enacting § 1983, Congress
did not intend to override well-established
immunities or defenses under the common law.
"One important assumption underlying the
court's decisions in this area is that
members of the 42nd Congress were familiar
with common-law principles, including
defenses previously recognized in ordinary
tort litigation, and that they likely
intended these common-law principles to
obtain, absent specific provisions to the
contrary." The doctrine of sovereign
immunity was a familiar doctrine at common
law. "The principle is elementary that a
State cannot be sued in its own courts
without its consent," It is an "established
principle of jurisprudence" that the
sovereign cannot be sued in its own courts
without its consent. We cannot conclude that
§ 1983 was intended to disregard the wellestablished immunity of a State from being
sued without its consent.
Id. at 2309-2310 (citations omitted).

The State of Utah has

expressly declared that it does not waive its immunity as to
civil rights claims. Utah Code Ann. § 63-30-10(2) (Supp. 1993).
The United States Supreme Court has continuously held that the
states are not normally subject to federal causes of actions,
regardless of the nature of the relief sought.

Atascadero State

Hospital v. Scanlon. 473 U.S. 234, 105 S. Ct. 3142 (1985);
Pennhurst State School and Hospital v. Halderman, 465 U.S. 89
(1984); Florida Department of Health v. Florida Nursing Home
Association, 450 U.S. 147 (1981); Alabama v. Pucrh, 438 U.S. 781
(1978); and Missouri v. Fiske, 290 U.S. 18 (1933).

Indeed,

Kentucky v. Graham, 473 U.S. 159 (1985) expressly held that the
State of Kentucky could not be brought into a damages action
against one of its employees for the sole purpose of an award of
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attorneys fees.

Therefore, the State of Utah's University of

Utah School of Medicine, Department of Surgery was properly
dismissed from this action as far as the allegations of
violations of section 1983 contained in the plaintiff's
complaint.
The Court in Will also addressed the question of whether or
not official capacity actions for damages could be maintained
against state officials in state court pursuant to section 1983.
Obviously, state officials literally are
persons. But a suit against a state official
in his or her official capacity is not a suit
against the official but rather is a suit
against the official's office. As such, it
is no different from a suit against the State
itself. We see no reason to adopt a
different rule in the present context,
particularly when such a rule would allow
petitioner to circumvent congressional intent
by a mere pleading device. We hold that
neither a State nor its officials acting in
their official capacities are "persons" under
§ 1983.
109 S. Ct. at 2311-2312 (citations omitted) (footnote omitted).
For this reason plaintiff's civil rights claim against the
individual defendants in their official capacities was properly
dismissed as well.
Plaintiff erroneously states on appeal that the individual
defendants are not immune for the purpose of prospective relief
and for the award of attorneys fees.
on its face, correct.

Plaintiff's statement is,

But plaintiff has not sought prospective

relief from the individual defendants.

Plaintiff has only sought

monetary damages in his civil rights cause of action.
Prospective relief entails prospective injunctive relief.
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Will,

109 S. Ct. at 2311 n.10.

Because the plaintiff has not sought

any prospective relief in this matter, none of the defendants are
"persons" under section 1983 and the trial court correctly
dismissed the plaintiff's civil rights cause of action.
The University of Utah, including its medical school and
hospital, is a state institution.
(1992).

Utah Code Ann. § 53B-1-102

Plaintiff's complaint against Defendants Gay and

McGreevy was brought in their official capacities for monetary
damages.

Therefore, none of the defendants are considered

"persons" for purposes of § 1983 and they were correctly granted
summary judgment on plaintiff's third cause of action.
CONCLUSION
The only evidence submitted to the trial court was that used
in support of the defendants' motion for summary judgment.

While

plaintiff has made numerous citations to depositions, both in the
trial court and on appeal, plaintiff has failed to make these
depositions part of the record.
issue of fact.

There is no genuine material

The facts that are in the record are undisputed

and the only question for this Court is whether the defendants
were entitled to summary judgment as a matter of law.
The trial court correctly determined that defendants were
entitled to summary judgment on all of plaintiff's causes of
action as a matter of law.

No contract existed between the

parties, other than the year to year contracts that the parties
entered into.

There was no consideration for any contract for a

3+3 plastic surgery residency.

At most the parties merely agreed
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to agree to a contract concerning a 3+3 plastic surgery
residency, and then failed to do so.

Even if there were such an

agreement, the uncontroverted evidence established that the
parties modified that original agreement by providing plaintiff a
fourth, and later a fifth, year in general surgery in exchange
for participation in a program that had never been properly
approved and that was not functioning.
Plaintiff's entire general surgery residency was based on
his representation that he would continue with additional
training to enable him to specialize in the field of plastic
surgery.

Defendant McGreevy only refused to certify plaintiff to

sit for the boards given by the American Board of Surgery when he
learned, shortly before the completion of plaintiff's residency,
that plaintiff no longer intended to continue his education in
plastic surgery, but rather intended to become a general surgeon.
Plaintiff had never been accepted as a general surgeon resident
and his training was therefore not designed to prepare him as a
general surgeon.
Plaintiff asked the Court to overlook his unilateral change
of mind and force defendants to live up to an agreement that was
never bargained for or agreed to between the parties.

Plaintiff

asked that he be unilaterally determined to have completed a
program he never belonged to (general surgery residency program)
and be certified as such, rather than for the plaintiff to
complete his training in plastic surgery (two further years of
specialized residency).
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The defendants are not "persons" that are subject to suit
under 42 U.S.C. § 1983 for monetary damages.

Plaintiff claims

that the individual defendants can be sued for prospective
(injunctive) relief.

But the plaintiff's complaint has not

sought any prospective relief under section 1983, only pecuniary
and exemplary damages.

Such monetary relief cannot be awarded

against the defendants in their "official capacities."
Based on the foregoing, defendants respectfully submit that
summary judgment was properly granted in their favor on all
causes of action in plaintiff's complaint and that the order of
the trial court should be affirmed in its entirety.
Dated this

day of August, 1993.
JAN GRAHAM
ATTORNEY GENERAL

a
BRENT A. BURNETT
Assistant Attorney General
Attorneys for Defendants-Appellees
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Defendants.
This matter came before the Court on October 26, 1992
on Defendants' Motion for Summary Judgment.

Plaintiff was

represented by L. Zane Gill, Attorney at Law, and Defendants were
represented by Barbara E. Ochoa, Assistant Attorney General.
For purposes of this Motion, the Court accepted as true
all facts provided by Plaintiff in his Memorandum in Opposition
to Defendants' Motion for Summary Judgment, and the facts

accepted by Plaintiff in Defendants' Memorandum in Support of the
Motion for Summary Judgment,
The Court, having reviewed the memoranda filed in
connection with Defendants' Motion for Summary Judgment, and
having heard oral argument, now rules as follows:
FIRST CAUSE OF ACTION
Plaintiff's first cause of action alleges breach of
contract on the basis that Defendants failed to allow Plaintiff
to complete a three-plus-three residency in plastic surgery.
The contract to provide Plaintiff with a three-plusthree residency in plastic surgery was subsequently modified by
the parties.

Defendant McGreevy's letter to Plaintiff dated

February 19, 1987 offered Plaintiff a fourth year in general
surgery beginning July 1, 1987.

Plaintiff accepted this offer by

signing a Houseofficer Contract on March 17, 1987.

Since the

terms of the two purported contracts are mutually exclusive, this
Court holds as a matter of law, that Plaintiff's original
contract was modified by the parties. Any pre-modification
contractual rights which conflict with the terms of the contract
as modified are deemed waived or excused.

Therefore, Plaintiff's

first cause of action for breach of the three-plus-three
residency contract is appropriately dismissed.
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SECOND CAUSE OF ACTION
Plaintiff's second cause of action alleges breach of an
implied covenant of good faith and fair dealing on the basis that
Defendants wrongfully refused to certify Plaintiff to sit for the
general surgery boards after he had completed five years of
general surgery residency.

This cause of action is premised on

the theory that by providing Plaintiff with five years in a
general surgery residency, Defendants had impliedly agreed to
certify Plaintiff to sit for the general surgery boards.
Plaintiff urges this Court to enforce the reasonable
expectation of the parties and to hold that Defendants breached
this expectation by failing to certify Plaintiff to sit for the
general surgery boards.

It is undisputed that at the time

Plaintiff signed the houseofficer contract for his fifth year in
general surgery, he intended to pursue additional training to
become a plastic surgeon.

It is also undisputed that Defendant

McGreevy applied a different, more stringent, standard for
certification to those residents intending on becoming board
certified general surgeons than he did to those who were going on
into a specialty, such as plastic surgery.

Defendant McGreevy

was prepared to certify Plaintiff to sit for the general surgery
boards upon his acceptance into a plastic surgery residency.

3
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Plaintiff negotiated and received two additional years
of general surgery training on the premise that he would transfer
to a plastic surgery program.

Upon completion of those two

years, Plaintiff did not transfer to a plastic surgery program,
but rather insisted that he be certified as a general surgeon
even though he had never been accepted into the general surgery
program and even though his program had been specifically
structured to meet his stated intention of transferring to a
plastic surgery program.
There was no express contract to certify Plaintiff to
become a general surgeon.

The only implied contract was to

certify Plaintiff to sit for the general surgery boards on the
premise that he would pursue additional training in plastic
surgery.

Plaintiff failed to pursue additional training, thus

negating any implied agreement between the parties.
THIRD CAUSE OF ACTION
Plaintiff's third cause of action alleges a violation
of Plaintiff's rights under 42 U.S.C. § 1983.
The University of Utah, including its medical school
and hospital, is a state institution.

Plaintiff's action against

Defendants Gay and McGreevy is brought against them in their
official capacities seeking damages.

Therefore, pursuant to the

holding in Will v. Michigan Department of State Police. 109 S.Ct.
4
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2304 (1989), none of the Defendants are considered "persons" for
purposes of a § 1983 action seeking damages and Plaintiff's third
cause of action is appropriately dismissed.
In addition, Plaintiff failed to allege a protectable
liberty or property interest to support an action under § 1983.
FOURTH CAUSE OF ACTION
Plaintiff acquiesced in the dismissal of his fourth
cause of action for intentional and/or negligent infliction of
emotional distress.
FIFTH CAUSE OF ACTION
Plaintiff acquiesced ir the dismissal of his fifth
cause of action for misrepresentation and deceit.
SIXTH CAUSE OF ACTION
Plaintiff's sixth cause of action requests this Court
to enter an order of specific performance, requiring the
Defendants to certify Plaintiff's completion of the general
surgery residency program.

Since the Court has ruled in favor of

Defendants' Motion for Summary Judgment on all five of
Plaintiff's substantive causes of action, specific performance is
not appropriate in this case.
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ORDER
For the reasons stated above, the Court grants
Defendants' Motion for Summary Judgment and enters the following
Order:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
judgment be entered in favor of all Defendants on all six of
Plaintiff's causes of action and that Plaintiff take nothing
thereby,
DATED this

day of

lyf*^

/ 1992,

BY THE COURT:

HONORABLE' 'f^/BEMMrs" FREDERICK
DisJKrVct Cqart J u d g e
as to

/

fo

&KJP/

L. /Zane G i l l
Attorney for P l a i n t i f f
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ADDENDUM "B"

UNIVERSITY OF UTAH AFFILIATED HOSPITALS
HOUSEOFFICER CONTRACT
1984-85

A

contractual

HOSPITALS, and
beginning

agreement

between

Jerald G. Seare

June 24, 1984

the UNIVERSITY

OF UTAH AFFILIATED

M.D., is entered into for the year

and ending

June 30, 1985

.

It is understood that this contract serves as a single statement of
understanding between the Houseofficer and each of the University of Utah
Affiliated Hospitals. The term "University of Utah Affiliated Hospitals"
refers to all of the Affiliated Hospitals collectively as represented by the
Office of Graduate Medical Education located at the University of Utah School
of Medicine. The term "Hospital" in this document refers to the specific
hospital where the Houseofficer is on rotation at a given time. The
University of Utah Affiliated Hospitals agree and the Houseofficer accepts
appointment under the following terms and conditions:
Surgery C-Pre1iminary

1.

Training Program

2.

Training Level in Program

3.

Stipend:

4.

Benefits:

Level*

I

I
. Stipend Amount $ 20,100

per annum**.

a.

Living Quarters:
quarters.

The Hospital shall provide suitable on-call

b.

Uniforms: Four sets of uniforms are issued on loan to
Houseofficers.

c. Laundry: The Hospital launders all issued uniforms of
Houseofficers at no charge.
Vacation:
Houseofficers shall receive three weeks of paid
annual vacation if Board and educational requirements so allow
as determined by the Program Director.
The Hospital agrees to provide insurance or other indemnity for
the hospital's liability respective to the Houseofficer acting
in the performance of his/her duties or in the course and scope
of his/her assignment.
The University of Utah School of
Medicine agrees to provide insurance or other indemnity for its
liability
respective to the Houseofficer acting in the
performance of his/her duties or in the course and scope of
his/her assignment.
*May differ from level of program if credit has been given for previous
training.
**This reflects the annual salary for a 52-week period. Level I Houseofficers
receive slightly more than shown as they begin a week before the
residents. They will be paid for 53 weeks and receive three of those weeks
off as vacation with pay.

5.

f.

Meals on call will be provided to any resident required to
spend the night in any affiliated hospital as part of his/her
training program,

g.

Health Insurance*: Houseofficers and member of their
immediate family are eligible for a University of Utah Group
Health Insurance Plan which provides the option of Blue
Cross/Blue Shield or Family Health Plan/Utah.
If care is
provided to the Houseofficer and members of their immediate
family at one of the University of Utah Affiliated Hospitals,
that hospital will write off the balance of covered procedures
not
paid
by
insurance.
Charges
for
services
not covered by insurance
are
the
responsibility
of the
individual
Houseofficer.
Houseofficers
without
health
insurance, or with a less complete form of health insurance
coverage, are responsible for all charges which would normally
be reimbursed through the University of Utah Group Health
Insurance Plan.

h.

Disability
Insurance*:
Houseofficers
are
eligible
to
participate in the University of Utah Housestaff Disability
Group Plan, written for physicians and includes an own-occupation
clause.

i.

Accident
Insurance*:
Houseofficers
are
eligible
to
participate in the University of Utah's 24 Hour Accident
Insurance Program.

j.

Life Insurance*: Houseofficers are eligible to participate in
the University of Utah's Term Life Insurance Program.

k.

Dental Insurance*: Houseofficers are eligible to participate
in the University of Utah Dental Plan.

The University of Utah Affiliated Hospitals agree to:

6.

a.

Provide a suitable environment for educational experience and
training in the special areas of the above-named training
program.

b.

Provide an educational and training program that meets the
standards of the "Essentials of Approved Residencies", prepared
by the Accrediting Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory completion
of the education and training program.

The Houseofficer agrees to:
a.

Perform satisfactorily .and to the best of his ability the
customary duties and obligations of the above-named training
program.

*Premium costs for these benefits are shared by the University of Utah
Affiliated Hospitals for those on the University of Utah Affiliated Hospital's
mm%
-—
—
~4.k*,- fimH-ino sources (stipends, fellowships,

Abide by the Hospital policies and procedures and the
Hospital's Medical Staff's bylaws, rules and regulations.
Satisfactorily complete in a timely manner all Hospital records
pertaining to the Houseofficer's involvement in the care and
treatment of patients.
Refrain from accepting fees
rendered at the Hospital.

from

any patient for services

Obtain a valid Utah Medical License. Utah law requires an
internship before licensure, therefore all housestaff will
obtain a Utah license within 30 days of completion of
internship, or date of hire if beginning at level 2 or above.

f.

Comply with University of Utah Medical Center policy regarding
ACLS certification for housestaff.

It is mutually agreed that in order to achieve continuity of the
above Residency Program, a determination will be made concerning
the appointment to the subsequent residency year on or before

8.

Grievance Procedure:
No Houseofficer will be disciplined or dismissed during the
contract year without an equitable and satisfactory review and
hearing as established pursuant to the University of Utah
Affiliated Hospital's Grievance Procedure.

b. A breach of the contract by either party shall be subject to
proper review in accordance with the University
Affiliated Hospital's Grievance Procedure.

of Utah

The University of Utah Affiliated Hospitals believes that moonlighting by Houseofficers generally is inconsistent with the
education objectives of Houseofficer training and is therefore
discouraged.

f/'^/W

Date:

Date:

<2//r/tf

Date:

<S-<2<£ S^

Chainnanr<Affiliated Hospitals Committee

Original Contract to be maintained in
the Office of Graduate Medical Education.

cc:

Houseofficer
Program Director

Di^ctor
Graduate Medical Education
Contract for 1984-85 Year
Revised 12/83

ADDENDUM "C"

UNIVERSITY OF UTAH AFFILIATED HOSPITALS
HOUSEOFFICER CONTRACT
1985-86
A contractual agreement between the UNIVERSITY OF UTAH AFFILIATED HOSPITALS,
and

JERALD G. SEARE
July 1. 1985

M.D. f is entered into for the year beginning
and ending

June 30. 1986

It is understood that this contract serves as a single statement of understanding between the Houseofficer and each of the University of Utah Affiliated
Hospitals. The term "University of Utah Affiliated Hospitals" refers to all
of the Affiliated Hospitals collectively as represented by the Office of Graduate
Medical Education located at the University of Utah School of Medicine, The
term "Hospital" in this document refers to the specific hospital where the
Houseofficer is on rotation at a given time* The University of Utah Affiliated
Hospitals agree and the Houseofficer accepts appointment under the following
terms and conditions:
1.

Training Program

2.

Training Level in Program

3.

Stipend:

4.

Benefits:

Level*

Surgery - Preliminary
II

II . Stipend Amount $22,250

per annum**.

a.

Living Quarters: The Hospital shalj provide suitable on-call
quarters.

b.

Uniforms: Four sets of uniforms are issued on loan to
Houseofficers.

c.

Laundry: The Hospital launders all issued uniforms of
Houseofficers at no charge.

d.

Vacation: Houseofficers shall receive three weeks of paid
annual vacation if Board and educational requirements so allow
as determined by the Program Director.

e.

The Hospital agrees to provide insurance or other indemnity for
the hospital's liability respective to the Houseofficer acting
in the performance of his/her duties or in the course and scope
of his/her assignment. The University of Utah School of Medicine
agrees to provide insurance or other indemnity for its liability
respective to the Houseofficer acting in the performance of his/her
duties or in the course and scope of his/her assignment.

*May differ from level of program if credit has been given for previous
training.
**This reflects the annual salary for a 52-week period. Level I Houseofficers
receive slightly more than shown as they begin a week before the residents.
Tney will be paid for 53 weeks and receive three of those weeks off as
vacation with pay.

f.

Meals on call will be provided to any resident reqiiired to spend
the night in any affiliated hospital as part of his/her training
program,

g.

Health Insurance*: Houseoffficers and member of their immediate
family are eligible for the University of Utah Blue Cross/Blue
Shield Group Health Insurance Plan. If care is provided to the
Houseofficer and members of their immediate family at one of the
University of Utah Affiliated Hospitals, that hospital will write
off the balance of covered procedures not paid by insurance.
Charges for services not covered by insurance are the responsibility
of the individual Houseofficer. Houseofficers without health
insurance, or with a less complete form of health insurance coverage,
are responsible for all charges which would normally be reimbursed
through the University of Utah Group Health Insurance Plan.

h. Disability Insurance: Houseofficers are eligible to participate
in the University of Utah Housestaff Disability Group Plan, written
for physicians and includes an own-occupation clause.
i. Accident Insurance*: Houseofficers are eligible to participate
in the University of Utah's 24 Hour Accident Insurance Program.

5.

6.

j.

Life Insurance*: Houseofficers are eligible to participate in
the University of Utah's Term Life Insurance Program.

k.

Dental Insurance*: Houseofficers are eligible to participate in
the University of Utah Dental Plan.

The University of Utah Affiliated Hospitals agree to:
a.

Provide a suitable environment for educational experience and
training in the special areas of the above-named training
program.

b.

Provide an educational and training program that meets the
standards of the "Essentials of Approved Residencies", prepared
by the Accrediting Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory completion
of the education and training program.

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his ability the
customary duties and obligations of the above-named training
program.

b.

Abide by the Hospital policies and procedures and the Hospital's
Medical Staff's bylaws, rules and regulations.

•Premium costs for these benefits are shared by the University of Utah
Affiliated Hospitals for those on the University of Utah Affiliated
Hospital's payroll. Houseofficers on other funding sources (stipends,
fellowships, traineeships, etc.) pay the full cost.
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c. Satisfactorily complete in a timely manner all Hospital records
pertaining to the Houseofficer's involvement in the care and
treatment of patients•

d. Refrain from accepting fees from any patient for services
rendered at the Hospital.

e. Obtain a valid Utah Medical License. Utah law requires an intern-

ship before licensure, therefore all housestaff will obtain a Utah
license within 30 days of completion of internship, or date of
hire if beginning at level 2 or above. If not licensed within 30
days program director can suspend houseofficer without pay until
licensed.

f. Comply with University of Utah Medical Center policy regarding
ACLS certification for housestaff.
7.

It is mutually agreed that in order to achieve continuity of the above
Residency Program, a determination will be made concerning the appointment to the subsequent residency year on or before
.

8.

Grievance Procedure:

9.

a.

No Houseofficer will be disciplined or dismissed during the
contract year without an equitable and satisfactory review and
hearing as established pursuant to the University of Utah
Affiliated Hospital's Grievance Procedure.

b.

A breach of the contract by either party shall be subject to
proper review in accordance with the University of Utah Affiliated
Hospital's Grievance Procedure.

The University of Utah Affiliated Hospitals believes that moonlighting
by Houseofficers generally is inconsistent with the education
objectives of Houseofficer training and is therefore discouraged.
Date

Training Program

. /?. &~y yDirector
7

: j/</er

Date:.

<3//*y/irs~

Date:

*/-/<£-/J~

Chaicrian/Affiliated Hospitals Committee

Di rector
Graduate Medical Education
Original Contract to be maintained in
the Office of Graduate Medical Education
cc:

Houseofficer
Program Director

Contract for 1985-86 Year
Revised 11/84
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ADDENDUM "D"

UNIVERSITY OF UTAH AFFILIATED HOSPITALS
HOUSEOFFICER CONTRACT
1986-87
This agreement between the UNIVERSITY OF UTAH AFFILIATED HOSPITALS, and
Jerald 6. Sea re
* M.D. (Houseoff icer)
is entered into for one
beginning
July 1. 1986
and ending June 30. 1987
•

year

This agreement serves as a single statement of understanding between the Houseofficer and each of the University of Utah Affiliated Hospitals. The term "University
of Utah Affiliated Hospitals", as used herein, refers to all Hospitals providing
medical services to members of the public in the course of an approved medical or
other professional health care clinical training program, and collectively representee
hy the Graduate Medical Education Committee (GMEC) located at the University of Jitan
School of Medicine. The term "Hospital" as used herein, refers to the specific
affiliated hospital where the Houseofficer is on rotation at a given time.
The University of Utah Affiliated Hospitals agree and the Houseofficer accept;
appointment under the following terms and conditions:
1.

Training Program

Surgery - Preliminary

2.

Training Level in Program

3.

Stipend:

4#

Benefits:

Level * H I

III
Stipend Amount S 24,560

The Hospital

shall

per annum**

a.

Living Quarters:
quarters.

provide

suitable on-call

b.

Uniforms:

c.

Laundry: The Hospital launders all issued uniforms of Houseofficers
at no charge.

d.

Vacation: Houseofficers shall receive three weeks of paid annual
vacation if Board and educational requirements so allow as determined
by the Program Director.

e.

The hospital will provide insurance or other indemnity for lianility
of the Houseofficer and the Hospital while acting in the performance
of his/her duties or in the course and scope of his/her assignment.
Insurance or other liability coverage will be provided to the
Houseofficer in rotations outside the affiliated hospital system, nit
within the State of Utah, provided, however, that such rotation has
been duly approved in writing upon such terms as determined by tne
GMEC. It is understood that a Houseofficer who participates in A
rotation outside of the State of Utah is not covered by liability
insurance or other indemnity, and such participation will not be
approved by the GMEC for any purpose unless arrangements, in writing,
are made in advance by the Houseofficer for liability insurance or
indemnity coverage during the out-of-state rotation, satisfactory t)
the GMEC.

Four sets of uniforms are issued on loan to Houseofficers.

*May differ from level of program if credit has been given for previous training.

5.

6.

f.

Meals on call will be provided to a Houseofficer required to spend
the night in any affiliated hospital as part of his/her training
program.

g.

Health Insurance*: The Houseofficer and members of his/her immediate
family, i.e. spouse and children, are eligible for enrollment in the
University of Utah Blue Cross/Blue Shield Group Health Insurance Plan
(Blue Cross Health Plan). If care is provided to the Houseofficer
and members of his/her immediate family at one of the Affiliated
H o s p i t a l s , that hospital will write off the balance of covered
procedures not paid by insurance provided under the Blue Cross Health
Plan. Tharges for services not covered under the Blue Cross Health
Plan are the responsibility of the individual Houseofficer. A
Houseofficer and his/her family who remains without health insurance,
or with health insurance coverage which is less comprehensive than
the Blue Cross Health Plan, is responsible for all charges which
would normally be reimbursed through the University Health ^lan.

h.

Disability Insurance: A Houseofficer is eligible to participate in
the University of Utah Housestaff Disability Group D lan, written for
physicians and includes an own-occupation clause.

i.

Accident Insurance*: A Houseofficer is eligible to participate in
the University of Utah's 24-Hour Accident Insurance Program.

j.

Life Insurance*: A Houseofficer is eligible to participate in the
University of Utah's Term Life Insurance Program.

k.

Dental Insurance*: A Houseofficer is eligible to participate in the
University of Utah Dental D lan.

The University of Utah Affiliated Hospitals agree to:
a.

Provide a suitable environment for educational experience and
training in the specie 1 areas of the above-named training program.

b.

Provide an educational and training program that meets the standards
of the "Essentials of Approved Residencies", prepared by the Accrediting Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory completion of
the education and training program.

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his/her ability the
customary duties and obligations of the above-named training program.

b.

Abide by the Hospital policies and procedures
Medical Staff bylaws, rules and regulations.

c.

Comply with the Medical Records Policies at each of the Affiliated
Hospitals (copy of University Hospital Medical Records Policy
attached).

and the

Hospital's

•Premium costs Tor these benefits are shared by the University of Utah Affiliated
HosDitals for those on the University of Utah Affiliated Hospital's payroll. House-

d.

Refrain from accepting fees from any patient for services rendered at
the Hospital.
Obtain a valid Utah Medical License, Utah law requires an internship
before licensure, therefore, the houseofficer will obtain a Utah
license within 30 days of completion of internship, or date of hire
if beginning at level 2 or above* If not licensed within 30 days
program director may suspend Houseofficer without pay until licensed.

f. Comply with University of Utah Medical Center policy regarding ACLS
certification for housestaff.
7.

It is mutually agreed that in order to achieve continuity of the above
Residency Program, a determination will be made concerning the appointment to the subsequent residency year on or before
.

8.

Grievance Procedure:

9.

a.

No Houseofficer will be disciplined or dismissed during the contract
year without an equitable and satisfactory review and hearing as
established pursuant to the University of Utah Affiliated Hospital's
Grievance Procedure.

h.

A breach of the contract by either party shall be subject to proper
review in accordance with the University of Utah Affiliated
Hospital's Grievance Procedure.

The University of Utah Affiliated Hospitals believes that moonlighting by
Houseofficers generally is inconsistent with the education objectives of
Houseofficer training and is therefore discouraged. The University of
Utah Affiliated Hospitals will not provide malpractice liability coverage
for moonlighting.

IN WITNESS WHEREOF, the parties have hereunto set their hands on the dates as
hereinafter set forth.

Date:
Hou^officer^f

v

Date:
Training Program Director

/^yr

/2£>
-'S^*+i~>ci

^

/ / 2 9 / &

*A/r*

Date:

Chtffrrt$nf Affiliated Hospitals Committee

Date:

*/(2>/tfo

Director, Graduate Medical Education

Original Contract to be maintained in
the Office of Graduate Medical Education
cc:

Houseofficer
Program Director

Contract for 1986*87 Year
Revised 11/4/fK

MEDICAL RECORDS POLICY

UNIVERSITY OF UTAH
UNIVERSITY HOSPITAL
POLICY AND PROCEDURE
I.

SUBJECT: Chart Completion Policy

II.

REFERENCE:

III. POLICY: All major record deficiencies (as specified in IV-A) will be completed
within seven (7) calendar days of discharge by the responsible housestaff or
senior staff. Failure to do so will result in suspension from training by the
department chair until the chart(s) is complete. The training time lost due to
suspension will be made up by housestaff at the end of their residency. Senior
staff with chart deficiencies will be referred to department chairs.
IV. PROCEDURE:
A.

Major Deficiencies
1.

If a record contains one or more of the major deficiencies listed
below, the responsible housestaff member will have seven (7) calendar
days to rectify the deficiency.

2.

Major deficiencies are defined as follows:
a.

b.
c.
d.
e.
f.
g.

Failure to complete the discharge summary dictation within AR
hours after death or discharge of the patient. Exceptions are
those patient stays of less than 48 hours and normal newborn and
obstetrical procedures.
Failure to write the admission history and physical examination.
Failure to complete the Final Discharge Order or Admission Order.
Failure to complete the Death Note.
Failure of the surgeon to dictate the Operative Report immediately
after surgery.
Failure to write and date staff notes and doctors orders.
Failure of an anesthesiologist to formally record, date, time and
sign that a post-operative anesthesia visit was made to the
patient after operating and recovery room care.

3.

If the housestaff member fails to complete any major deficiency
within seven (7) calendar days after notification, he/she will not
receive training credit until the deficiency is corrected unless prior
arrangements, vacation, unavailability of the involved patient record,
or other reasonable circumstances (illness) dictate otherwise. The
withheld training credit will have to be made up at the end of the
training period or through vacation time.

4.

Housestaff with chart deficiencies will be reported to their department
chair who will implement appropriate sanctions, i.e. suspension of
training or operating room privileaes. Susoensinnc will honin nr\ tno

Medical Records Policy
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B.

5.

Written notification before suspension will be provided to housestaff
by the Medical Record Department.

6.

A bi-monthly list of housestaff with major deficiencies will be sent
out to department chairs, the Director of Medical Education, hospital
administration and division chairs,

Minor Deficiencies
1.

The responsible housestaff member will have seven (7) calendar days
post discharge in which to complete his signature deficiencies.

2.

All signature deficiencies listed below will be classified as minor
deficiencies and sent to the attending physician for co-signature if
not completed within 7 days after discharge.

3.

The following
deficiencies):
a.
b.
c.
d.
e.
f#
g.
h.

A.
C.

is a list of minor deficiencies (all are signature

Admission History and Physical
Staff Notes and Doctors Orders
Medical Student Notes
Operation Notes and/or Dictated Operation Report
Diagnostic Summary Sheet and/or Discharge Sumnary
Final Discharge Note
Death Note
Failure of attending physician to countersign Housestaff Admitting
History and Physical and/or Discharge Summary.

Housestaff are defined as interns, residents, and fourth-year medical
students approved by Department Chairs.

Attending Physicians
1.

Have seven (7) calendar days after notification in which to correct
major or minor deficiencies unless prior arrangements, vacation,
unavailability of the involved patient record, or other reasonable
circumstances (illness) dictate otherwise.

2.

Attending staff delinquencies will be reported to the Medical Record
Committee and then to the Department Chair for disciplinary action and
subsequently to the Medical Board.

3.

If housestaff cannot complete a chart for any reason, it will become
the responsibility of the attending physician to complete.

H.

Notification of Delinquencies: The Medical Record Department will forward
the responsible housestaff and/or attending staff an interim notice of
delinquencies.

E.

Until all deficiencies are completed, incomplete patient records CANNOT be
removed from the Medical Record Department for any reason other than direct
patient care.
Approved by RME Committee

ADDENDUM "E"

UNIVERSITY OF UTAH AFFILIATED HOSPITALS
HOUSEOFFICER CONTRACT
1987-88
This agreement between the UNIVERSITY OF UTAH AFFILIATED HOSPITALS, and
Jerald G. Seare
, M.D. (Houseofficer)
is entered into for one year
beginning July 1, 1987
and ending June 30, 1988
This agreement serves as a single statement of understanding between the Houseofficer and each of the University of Utah Affiliated Hospitals. The term "University
of Utah Affiliated Hospitals", as used herein, refers to all Hospitals providing
medical services to members of the public in the course of an approved medical or
other professional health care clinical training program, and collectively represented
by the Graduate Medical Education Committee (GMEC) located at the University of Utah
School of Medicine. The term "Hospital" as used herein, refers to the specific
affiliated hospital where the Houseofficer is on rotation at a given time.
The University of Utah Affiliated Hospitals agree and the Houseofficer acceots
appointment under the following terms and conditions:
1.

Training Program

2.

Training Level in Program

3.

Stipend:

4.

Benefits:

Level *

Surgery

IV

IV
Stipend Amount $ 26,660

a.

Living Quarters:
quarters.

b.

Uniforms:

c.

Laundry: The
at no charge.

d.

Vacation: Houseofficers shall receive three weeks of paid
annual
vacation if Board and educational requirements so allow as determined
by the Program Director.

e.

The hospital will provide insurance or other indemnity for liability
of the Houseofficer and the Hospital while acting in the performance
of his/her duties or in the course and scope of his/her assignment.
Insurance or other liability coverage will be provided to the
Houseofficer in rotations outside the affiliated hospital system, but
within the State of Utah, provided, however, that such rotation has
been duly approved in writing upon such terms as determined by the
GMEC* It is understood that a Houseofficer who participates in a
rotation outside of the State of Utah is inert covered by liability
insurance or other indemnity, and such participation will not be
approved by the GMEC for any purpose unless arrangements, in writing,
are made in advance by the Houseofficer for liability insurance or
indemnity coverage during the out-of-state rotation, satisfactory to

the GMEC.

The

Hospital

shall

per annum**

provide

suitable

on-call

Four sets of uniforms are issued on loan to Houseofficers.
Hospital launders all issued uniforms of Houseofficers
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5.

6.

f.

Meals on call will be provided to a Houseofficer required to spend
the night in any affiliated hospital as part of his/her traini
program.

g.

Health Insurance*: The Houseofficer and members of his/her immediate
family, i.e. spouse and children, are eligible for enrollment in the
University of Utah Blue Cross/Blue Shield Group Health Insurance Plan
(Blue Cross Health Plan).
If care is provided to the Houseofficer
and members of his/her immediate family at one of the Affiliated
Hospitals, that hospital will write off the balance of covered
procedures not paid by insurance provided under the Blue Cross Healtn
Plan. Charges for services not covered under the Blue Cross Health
Plan are the responsibility of the individual Houseofficer. A
Houseofficer and his/her family who remains without health insurance,
or with health insurance coverage which is less comorehensive than
the Blue Cross Health Plan, is responsible for all charges which
would normally be reimbursed through the University Health Plan.

h.

Disability Insurance:
A Houseofficer is eligible to participate in
the University of Utah Housestaff Disability Group Plan, written *or
physicians and includes an own-occupation clause.

i.

Accident Insurance*:
A Houseofficer is eligible to participate in
the University of Utah's 24-Hour Accident Insurance Program,

j.

Life Insurance*: A Houseofficer is eligible to participate
University of Utah's Term Life Insurance Program.

k.

Dental Insurance*:
A Houseofficer is eligible to participate in tne
University of Utah Dental Plan.

in the

The University of Utah Affiliated Hospitals agree to:
a.

Provide a suitable environment for educational
expedience and
training in the special areas of the above-named training program,

b.

Provide an educational and training program that meets the standards
of the M Essentials of Approved Residencies", prepared by the Accrediting Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory comoletion of
the education and training program.

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his/her ability the
customary duties and obligations of the above-named training program.

b.

Abide by the Hospital policies and procedures and the Hosoital's
Medical Staff bylaws, rules and regulations.

c.

Comply with the Medical Records Policies at each of the Affiliated
Hospitals (copy
of University Hospital Medical Records Policy
attached).

•Premium costs

for these

benefits are

shared by

the University

of Utah Affiliated

d.

Refrain from accepting fees from any patient for services rendered at
the Hospital.

e.

Obtain a valid Utah Medical License. Utah law requires an internship
before licensure, therefore, the houseofficer will obtain a Utan
license within 30 days of completion of internship, or date of hire
if beginning at level 2 or above. If not licensed within 30 days
program director may suspend Houseofficer without pay until licensed.

f.

Comply with University of Utah Medical
certification for housestaff.

Center policy

regarding ACLS

7.

It is mutually agreed that in order to achieve continuity of the above
Residency Program, a determination will be made concerning the aopointment to the subsequent residency year on or before
.

8.

Grievance Procedure:

9.

a.

No Houseofficer will be disciplined or dismissed during the contract
year without an eauitable and satisfactory review and hearing as
established pursuant to the University of Utah Affiliated Hospital's
Grievance Procedure.

b.

A breach of the contract by either party shall be subject to orooer
review in accordance with
the University of Utah Affiliated
Hospital 1 s Grievance Procedure.

The University of Utah Affiliated Hospitals believes that moonlighting by
Houseofficers generally is inconsistent with the education objectives of
Houseofficer training and is therefore discouraged.
The University of
Utah Affiliated Hospitals will not provide malpractice liability coverage
for moonlighting.

IN WITNESS WHEREOF, the parties have hereunto set their hands on the dates as
hereinafter set forth.
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Date:
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Date:
Training Rrogram Director
/

Date:
Chairman ./Affiliated Hospitals Committee
Date:

y

~ ( ,U

brhl

Director, Graduate Medical Education
Original Contract to be maintained in
the Office of Graduate Medical Education
cc:

Houseofficer

Contract for !Qft7-oo v - ~

MEDICAL RECORDS POLICY

UNIVERSITY OF UTAH
UNIVERSITY HOSPITAL
POLICY AND PROCEDURE
I.

SUBJECT: Chart Completion Policy

IK

REFERENCE:

III. POLICY: All major record deficiencies (as specified in IV-A) will be completed
within seven (7) calendar days of discharge by the responsible r housestaff
or
nl
senior staff. Failure to do so will result in suspension fro* t ai ng by the
department chair until the chart(s) is complete. The training time lost due to
suspension will be made up by housestaff at the end of their residency. Senior
staff with chart deficiencies will be referred to department chairs.
IV. PROCEDURE:
A.

Major Deficiencies
1.

If a record contains one or more of the major deficiencies listed
below, the responsible housestaff member will have seven (7) calendar
days to rectify the deficiency.

2.

Major deficiencies are defined as follows:
a.

3.

4.

Failure to complete the discharge summary dictation within A8
hours after death or discharge of the patient. Exceptions are
those patient stays of less than 48 hours and normal newborn and
obstetrical procedures.
b. Failure to write the admission history and physical examination,
c. Failure to complete the Final Discharge Order or Admission Order.
d. Failure to complete the Death Note.
e. Failure of the surgeon to dictate the Operative Report immediately
after surgery.
f.
Failure to write and date staff notes and doctors orders.
q.
Failure of an anesthesiologist to formally record, date, time and
sign that a post-operative anesthesia visit was made to tne
patient after operating and recovery room care.
If the housestaff member fails to complete any major deficiency
within seven (7) calendar days after notification, he/she will not
receive training credit until the deficiency is corrected unless prior
arrangements, vacation, unavailability of the involved patient record,
or other reasonable circumstances (illness) dictate otherwise. T he
withheld training credit will have to be made up at the end of tne
training period or through vacation time.
Housestaff with chart deficiencies will be reported to their department
chair who will implement appropriate sanctions, i.e. suspension of

Medical Records Policy
Page 2

B.

5*

Written notification before suspension will be provided to housestaff
by the Medical Record Department,

6.

A bi-monthly list of housestaff with major deficiencies will be sent
out to department chairs, the Director of Medical Education, hospital
administration and division chairs.

Minor Deficiencies
1.

The responsible housestaff member will have seven (7) calendar days
post discharge in which to complete his signature deficiencies.

2.

All signature deficiencies listed below will be classified as minor
deficienci3S and sent to the attending physician for co-signature if
not completed within 7 days after discharge.

3.

The following
deficiencies):
a.
b.
c.
d.
e.
f.
g.
h.

4.
C.

is a list

of minor deficiencies

(all are signature

Admission History and Physical
Staff Notes and Doctors Orders
Medical Student Notes
Operation Notes and/or Dictated Operation Report
Diagnostic Summary Sheet and/or Discharge Summary
Final Discharge Note
Death Note
Failure of attending physician to countersign Housestaff Admitting
History and Physical and/or Discharge Summary.

Housestaff are defined as interns, residents, and fourth-year medical
students approved by Department Chairs.

Attending Physicians
1.

Have seven (7) calendar days after notification in which to correct
major or minor deficiencies unless prior arrangements, vacation,
unavailability of tne involved patient record, or other reasonaDle
circumstances* (illness) dictate otherwise.

2.

Attending staff delinquencies will be reported to the Medical Record
Committee and then to the Department Chair for disciplinary action and
subsequently to the Medical Board.

3.

If housestaff cannot complete a chart for any reason, it will become
the responsibility of the attending physician to complete.

D.

Notification of Delinquencies: The Medical Record Department will forward
the responsible housestaff and/or attending staff an interim notice of
delinquencies.

E.

Until all deficiencies are completed, incomplete patient records CANNOT oe
removed from the Medical Record Department for any reason other than airect
oatient care.

ADDENDUM "P"

Medical Records Policy
Page 2

B.

5.

Written notification before suspension will be provided to housest*
by the Medical Record Department*

6.

A bi-monthly list of housestaff with major deficiencies will be sert
out to department chairs, the Director of Medical Education, hospital
administration and division chairs*

Minor Deficiencies
1.

The responsible housestaff member will have seven (7) calendar days
post discharge in which to complete his signature deficiencies,

2*

All signature deficiencies listed below will be classified as miner
deficiencies and sent to the attending physician for co-signature if
not completed within 7 days after discharge.

3.

The following
deficiencies):
a.
b.
c*
d.
e.
f.
g.
h.

4.
C.

is a list

of minor deficiencies

(all are

signature

Admission History and Physical
Staff Notes and Doctors Orders
.Medical Student Notes
Operation Notes and/or Dictated Operation Report
Diagnostic Summary Sheet and/or Discharge Summary
Final Discharge Note
Death Note
Failure of attending physician to countersign Housestaff Admitting
History and Physical and/or Discharge Summary.

Housestaff are defined as interns, residents, and fourth-year mecical
students approved by Department Chairs.

Attending Physicians
1*

Have seven (7) calendar days after notification in which to correct
major or minor deficiencies unless prior arrangements, vacation,
unavailability of the involved patient record, or wther reasonede
circumstances (illness) dictate otherwise.

2.

Attending staff delinquencies will be reported to the Medical Record
Committee and then to the Department Chair for disciplinary action ana
subsequently to the Medical Board.

3.

If housestaff cannot complete a chart for any reason, it will oecome
the responsibility of the attending physician to complete.

D.

Notification of Delinquencies: The Medical Record Department will forward
the responsible housestaff and/or attending staff an interim notice of
delinquencies*

E.

Until all deficiencies ere completed, incomplete patient records CANNOT r
removed from the Medical Record Department for any reason other than airec.
patient care.

MEDICAL RECORDS POLICY

UNIVERSITY OF UTAH
UNIVERSITY HOSPITAL
POLICY AND PROCEDURE
I.

SUBJECT: Chart Completion Policy

II. REFERENCE:
III. POLICY: All major record deficiencies (as specified in IV-A) will be completes
within seven (7) calendar days of discharge by the responsible housestaff or
senior staff. Failure to do so will result in suspension from training by tne
department chair until the chart(s) is complete. The training time lost due to
suspension will be made up by housestaff at the end of their residency. Senior
staff with chart deficiencies will be referre6 to department chairs.
IV. PROCEDURE:
A.

Major Deficiencies
1.

If a record contains one or more of the major deficiencies listed
below, the responsible housestaff member will have seven (7) calendar
days to rectify the deficiency.

2.

Major deficiencies are defined as follows:
a.

b.
c.
d.
e.
f.
g.

Failure to complete the discharge summary dictation within -3
hours after death or discharge of the patient. Exceptions zr*
those patient stays of less than 48 hours and normal newoorn and
obstetrical procedures.
Failure to write the admission history and physical examination.
Failure to complete the Final Discharge Order or Admission Orcer.
Failure to complete the Death Note.
Failure of the surgeon to dictate the Operative Report irrmed'atsly
after surgery.
Failure to write and date staff notes and doctors orders.
Failure of an anesthesiologist to formally record, date, time and
sign that a post-operative anesthesia visit was made to tne
patient after operating and recovery room care.

3.

If the housestaff member fails to complete any major ie fi :,I?ncy
within seven (7) calendar days after notification, he/sne will *ot
receive training credit until the deficiency is corrected unless orior
arrangements, vacation, unavailability of the involved patient record,
or other reasonable circumstances (illness) dictate otherwise. Tne
withheld training credit will have to be made up at the end of tne
training period or through vacation time.

4.

Housestaff with chart deficiencies will be reported to their department
chair who will implement aporopriate sanctions, I.e. suspension of
trainina or ooeratina room privileges. Suspensions will begin on tne

c. Comply with the Medical Records Policies at each of the Affiliated
Hospitals (copy of University Hospital Medical Records Policy attached).
d.

Refrain from accepting fees from any patient for services rendered at
the Hospital.

e.

Obtain a valid Utah Medical License. Utah law requires an internship
before licensure, therefore, the Houseofficer will obtain a Utah
license within 30 days of completion of internship, or date of hire if
beginning at level 2 or above. If not licensed within 30 days program
director may suspend Houseofficer without pay until licensed.

f.

Comply with University of Utah Medical Center policy regarding ACLS
certification for housestaff.

7. It is mutually agreed that in order to achieve continuity of the above Residency
Program, a determination will be made concerning the appointment to the subsequent
residency year on or before
.
8. Grievance Procedure:
a.

No Houseofficer will be disciplined or dismissed during the contract
year without an equitable and satisfactory review and hearing as
established pursuant to the University of Utah Affiliated Hospital's
Grievance Procedure.

b.

A breach of the contract by either party shall be subject to proper
review in accordance with the University of Utah Affiliated Hospital's
Grievance Procedure.

9. The University of Utah A f f i l i a t e d Hospitals believes that moonlighting by
Houseofficers generally is inconsistent with the education objectives of
Houseofficer training and is therefore discouraged. The University of Utah
A f f i l i a t e d Hospitals w i l l not provide malpractice l i a b i l i t y coverage for
moonlighting.
IN WITNESS WHEREOF, the parties have hereunto set their hands on the dates as
hereinafter set forth.
Housecmic^ "
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Date:
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i, HTTinated Hospitals Committee
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Director, Graduate Medical Education
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Original Contract to be maintained in
the Office of Graduate Medical Education
cc:

Houseofficer

Contract for 1988-89 Year
Dmricerf

10/29/87

e.

Paid Leave:
Houseofflcers shall receive three weeks of paid annual
vacation if Board and educational requirements so allow as determined by
the Program Director.
Medical leave (to include sick, maternity or
paternity) may be taken according to written departmental policy. Leave
for meetings may also be taken according to departmental policy.

f.

Health Insurance*:
The Houseofficer and members of his/her immediate
family, i.e. spouse and children, are eligible for enrollment in the
University of Utah Blue Cross/Slue Shield Group Health Insurance Plan
(Blue Cross Health Plan). If care is provided to the Houseofficer and
members of his/her immediate family at one of the Affiliated Hospitals,
that hospital will write off the balance of covered procedures not paid
by insurance provided under the Blue Cross Health Plan. TFTarges for
services not covered under the Blue Cross Health Plan are the
responsibility of the individual Houseofficer.
A Houseofficer and
his/her family who remains without health insurance, or with health
insurance coverage which is less comprehensive than the Blue Cross Health
Plan, is responsible for all charges which would normally be reimbursed
through the University Health Plan.

g.

Disability Insurance: A Houseofficer is eligible to participate in the
University of Utah Housestaff Disability Group Plan, written for physicians and includes an own-occupation clause.

h.

Accident Insurance*: A Houseofficer is eligible to participate in the
University of Utah's 24-Hour Accident Insurance Program.

i. Life Insurance*: A Houseofficer is eligible to participate in the
University of Utah's Term Life Insurance Program.
j.
5.

6.

Dental Insurance*: A Houseofficer is eligible to participate in the
University of Utah Dental Plan.

The University of Utah Affiliated Hospitals agree to:
a.

Provide a suitable environment for educational experience and training in
the special areas of the above-named training program.

b.

Provide an educational and training program that meets the standards of
the "Essentials of Approved Residencies", prepared by the Accrediting
Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory completion of the
education and training program.

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his/her ability the customary
duties and obligations of the above-named training program.

b.

Abide by the Hospital policies and procedures and the Hospital's Medical
Staff bylaws, rules and regulations.

•Premium costs for these benefits are shared by the University of Utah Affiliatea
Hospitals for those on the University of Utah Affiliated Hospital's payroll.
Houseofficers on other funding sources (stipends, fellowships, traineeships, etc.) pay
the full rn*t.

UNIVERSITY OF UTAH AFFILIATED HOSPITALS
HOUSEOFFICER CONTRACT
1988-89
This agreement between the UNIVERSITY OF UTAH AFFILIATED HOSPITALS, and
^lerald £. Se?rp
t M.D. (Houseofficer) is entered into for one year
beginning
and ending
June 30. 1939
ill]1y i ^ IQRR
This agreement serves as a single statement of understanding between the Houseofficer and each of the University of Utah Affiliated Hospitals. The term "University
of Utah Affiliated Hospitals", as used herein, refers to all Hospitals providing
medical services to members of the public in the course of an approved medical or
other professional health care clinical training program, and collectively represented
by the Graduate Medical Education Committee (GMEC) located at the University of Utah
School of Medicine. The term "Hospital" as used herein, refers to the specific
affiliated hospital where the Houseofficer is on rotation at a given time.
The University of Utah Affiliated Hospitals agree and the Houseofficer accepts
appointment under the following terms and conditions:
1. Training Program

General Surgery

3. Stipend: Level *

j/

2. Training Level in Program
Stipend Amount S ?p 075

y

per annum**

4. Benefits:
a. Living Quarters: The Hospital shall provide suitable on-call quarters.
b. The hospital will provide insurance or other indemnity for liability of
the Houseofficer and the Hospital while acting in the performance of
his/her duties or in the course and scope of his/her assignment. Claims
arising after termination of training will be covered as long as the
claimant files an "intent to file" notice within the accepted time frame.
Insurance or other liability coverage will be provided to the
Houseofficer on rotations outside the affiliated hospital system, but
within the State of Utah, provided, however, that such rotation has been
duly approved in writing upon such terms as determined by the GMEC. It is
understood that a houseofficer who participates in a rotation outside of
the State of Utah is not covered by liability insurance vr other
indemnity, and such participation will not be approved by the GMEC for
any purpose unless arrangementst

in writing, are made in advance by the

Houseofficer for liability insurance or indemnity coverage during the
out-of-state rotation, satisfactory to the GMEC.
c. Uniforms: Four sets of uniforms are issued on loan to Houseofficers,
and each Hospital will launder all issued uniforms at no cost.
d. Meals on call will be provided to a Houseofficer required to spend the
night in any affiliated hospital as part of his/her training program.
*May differ from level of program if credit has been given for previous training.
**This reflects the annual salary for a 52-week period. Level I Houseofficers receive
slightly more than shown as they begin a week before the residents. They will be paid
for 53 weeks and receive three of those weeks off as vacation with pay.

